In Cameras and Lincoln Hearings: Ongoing Questions

of Due Process Persist
By Lee Rosenberg, Editor-in-Chief

With contested initial custody and custody modification
matters seemingly proliferating at a higher rate, post-COVID,
than ever before, there is equally rampant ongoing discussion
criticizing various aspects of the process. These run from de-

lay in having matters heard to conclusion, to the role of the
child’s attorney (in concept and in actuality),’ to due process
concerns relating to in camera interviews with children, and
all in between.

This last issue continues to be vexing and misunderstood.
The perception of the sacrosanctity of the in camera interview
appears impenetrable,? despite the existence of case law that
does not make it so. Similar to the oft confused differences
between a Lincoln hearing3 and a “run of the mill” in cam-
era interview, the closed door, cone of silence,’ Fort Knoxian
view of the utter inviolability of the in camera interview that
bars all attorneys and parents from looking behind the curtain,
is not as absolute as proponents assert and well intentioned,
concerned judges enforce.

While many jurists (and attorneys for children—often
placed, despite the rules of the chief judge and name change
from law guardian® —in a continued position of deference) do
not like the due process argument, its short shrift does not do
justice. Further, due process may be properly addressed while
still providing clearly necessary parens patriae’ protection for

the child.?

Lincoln v. Lincoln

The seminal case addressing in camera interviews is the
Court of Appeals’ 1969 decision in Lincoln v. Lincoln. Though
often misunderstood as to its funcrion (see endnote 2), the
Lincoln court asserted that a private interview with the child
“will limit the psychological danger to the child, and will also
be far more informative and worthwhile in the traditional pro-
cedures of the adversary system—an examination of the child
under oath open court.” The court provided for confidentiali-
ty in the transcript of the in camera interview proceeding with
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the child’s interest to be superior to that of the parents, and
fele confident that the information to be provided to the trial
court in this private manner—attended only by the judge, the
child’s attorney, and a stenographer—would be subject to cor-
roboration during the course of an open hearing for purposes
of “checking on its accuracy” Some 54 years hence, we stilt
cannot know how the court is “checking the accuracy” of the
in camera interview when we are precluded from all of the
information.

Lincoly, though, references a binary choice between the
private interview with the child or an examination of the child
under oath in open court. Ultimately, upholding the private
procedure used by the trial court, the Court of Appeals saw
“no error or abuse of discretion in the procedure followed by
the trial court.” It does, however, conclude with the following
clear observation: “The entire issue is a most delicate one, but
in weighing the competing considerations, we are convinced
that the interest of the child will be best served by granting
to the trial court in a custody proceeding discretion to inter-
view the child in the absence of its parents, or their counsel.”
This, again, is not and has never been a blanket prohibirion
against a parent being permitted their due process rights be-
yond the complete secrecy that currently exists, and the Lin-
coln court recognized the “grave risks involved in these private
interviews.”

In the underlying Appellate Division, First Department
decision,” the majority, while finding the ultimate conclusion
of the trial court to be appropriate, found the trial court’s pri-
vate interview and denial of counsel to be present, to be erro-
neous, and noted that the trial court could have placed restric-
tions on counsel’s participation, citing to Kessler v Kessler'®
The Court of Appeals did not address any in-between options,
howevet, and affirmed, with use of the word “discretion.”

Cases of More Recent Vintage

In 1996, the Third Department in Sellen v Wright'! found
that the Family Court properly denied the mother access to
the transcript of the Lincoln hearing as she failed to address
the specifics of any harm or prejudice that resulted from the
court’s ruling, In a footnote, the court advises that the confi-
dentiality of the Lincoln hearing was breached, as part of the
transcript was reproduced and included in the appendix to
both parties’ appellate briefs. Presumably, when the file went
from the Family Court to the appellate court, it was not sealed
in the transmission, and was then available to be viewed and
attached as part of the appellate record. In its footnote, how-
ever the court reminds us of the Family Court’s discretion to
release the transcript on appeal—citing to the Fourth Depart-
ment’s decision in Ladd v Bellavia,'> which also references the
discretion of the trial court in making the transcript available.

The Supreme Court, Bronx County, also expressed con-
cern as to using the in camera interview as corroboration

for the child’s hearsay statements where the mother sought
to substantially reduce the father’s visitation rights. In 2012’
LD.M. v RA.," the court, quoting Lincoln, found, “in in-
stances where the family court receives material adverse to one
of the parents during the in camera interview, it is incumbent
to ‘in some way’ ascertain ‘its accuracy during the course of
an open hearing.” 'that situation is here.” The court explained
that because the in camera interview testimony is untested, it
would be “inappropriate as well as fundamentally unfair” to
use it to “currail the father’s meaningful visitation.” This court
also compared an Article 6 proceeding to an Article 10 pro-
ceeding, and explained that the overall duty in both is the best
interests of the child as well as protecting important parental

rights.

In fulie, E. v. David E.,* from 2015, the Appellate Divi-
sion affirmed the Family Court’s denial of the mother’s request
to relocate with the children to Texas. The appellate court,
however, criticized the Family Court for conducting a “modi-
fied Lincoln hearing” in which counsel for both parents were
permitted to be present during the court’s interview with the
children and did not seal the wanscript. The Third Depart-
ment found both circumstances to have been improper even
in afhrming the undetlying decision. The court, however,
despite referencing Lincoln in itself and other cases referenc-
ing the lower court’s discretion, such as Sellen v. Wright, and
2000’s Hrusouvsky v. Bemjamin,*® says nothing about that dis-
cretionary power,

In Sagaria v. Szzgarﬁzzm from 2019, the Second Department
denied the father’s application to unseal the minutes of an in
camera interview with the pardes’ child. The court, without
categorizing the in camera interview as a Lincoln hearing, cit-
ed to Lincoln and Family Court Act § 664, noting that the in
camerz interview must be conducted on the record and sealed
in order to protect confidentiality, but stated quite succinctly
that “the wial court has the inherent authority to direct the
unsealing of the transcript.” In affirming the lower court’s de-
termination to deny the unsealing of the transcript, it noted
that the father “failed o give a sound reason for its disclosure.”
The Second Department in this regard cited to the First De-
partment’s decision in Anderson v. Harris,'” which again ad-
dressed the failure “to give a sound reason for disclosure” of
the transcript. Notably, the 2010 Anderson decision also refer-
ences Matser of Sellen v. Wright.

Citing to Anderson v. Harris, the Kings County Family
Court in Sandrz S. v Abdul 5.,'% reminds us “no courr, as
far as I am aware, has held at sealing such transcripts during
the course of the wrial is mandatory or the trial courts lacked
discretion to provide the parties or their counsel with copies
or otherwise test the accuracy of the child’s in camera [inter-
view] disclosures.” The court also points out, citing to Verry o
Verry,'” that as a general rule, what happens at a Lincoln hear-
ing, is confidential “absent a direction to the contrary.”?® In
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Sandra S., the court had 1o balance three interests in a custody
proceeding: the responsibility of the court to gather relevant
information, the duty to protect the child, and the duty to
protect the parents’ due process rights. The court looked at the
ability to distinguish between the types of disclosures that a
child may make during the course of the in camera interview
and determining which statements are factual assertions versus
opinions of the child on matters of custody. The court opined,

...a parent in an Article 6 custody case has
no less significant to process right to know
and meet the factual evidence that will de-
termine his or her consticutionally protected
right to the care and custody of his or her
child. A child’s relevant, factual disclosures in
Article 6 in camera interview, like a child’s
factual testimony, in an Article 10 proceed-
ing, will most certainly influence the uldi-
mate decision, as to which parent is awarded
legal custody of the child. Hence, it is im-
perative that parents and custodial conflicts
before the same due process, protections
that parents in article 10 proceedings have
to challenge the child’s factual asserdons in
some manner through the normal adversary
process. Permitting such a challenge will also
help for sure that the court’s decision is based
upon evidence that is as complete and as reli-
able as possible.

Left with the task to test the accuracy of the information
from the in camera interview, the Sandra S. court explained
that while “a number of courts suggest to preserve the con-
fidences of the child” by sealing the transcripts, no court has
held that the sealing is mandatory, or that the trial court lacks
discretion to provide parties or their counsel with copies to
test the accuracy of the disclosures. Ultimately the court re-
viewed the transcripts of the in camera interviews to redact
ali “opinion or preference” statements of the child, and the
redacted transcripts were then made available to the attorneys
for the parties. The redacted transcripts were then provided
with the admonishment that no additional copies could be
made, but could be reviewed in the lawyers’ office with the
parties—essentially the same process used to review a forensic
custady report.

In his May 21, 2021 decision in Matthew A. ». ]’e;mnj%w‘l.,21
Justice Richard A. Dollinger explored the Lincoln hearing, its
purposes, and limitations. Justice Dollinger noted the discour-
agement of Lincoln hearings in Article 10 proceedings involv-
ing abuse and neglect “given the significant due process rights
involved.” Citing initially to the Third Deparement decision in
In Re Justin CC* the court references non-custody proceed-
ings having greater due process implications. In Mawhew A.,
the issue involved whether or not a Lincoln hearing was ap-

propriate in a contempt proceeding. The court concluded, just
as in an Article 10 matter, that it was not. The court, contrary
to the position taken in Sandra S., in the analysis of different
levels of due process rights sees the ramifications of an abuse
or neglect case and the quasi-criminal nature of a contempt
matter as creating additional concerns whereby the secrecy and
confidentialities of a Lincoln hearing would be inappropri-
ate. The court, in a footnote, opines though, thar the Court
of Appeals should revisit the holding in Lincoln stating “...the
half-century-old decision lacks any citations to any professional
studies of child psychology for an analysis of the consequences
to children when they are questioned in camera during a cus-
tody or matrimonial proceeding regarding their preferences, or
relations with their parents. Too often, in this court’s experi-
ence, that prospect can put the children in a hot seat and leaves
them potentially exposed to subtle or even direct parental in-
fluence, seeking to persuade the child on what to tell the court
in private. /£ v D.E 112 NYS 3d 438, p. 81 and n. 65 (Sup.
Ct. Monroe Cty 2018) {Dollinger ])*?* The court’s footnote is
rooted in its concern aver involving the children in any form
of additional conflict with their parents. That being said, the
ongoing existence of the in camera interview remains exact-
ly why due process is vital to a parent’s ability to address the
“subde or even direct” parental influence and persuasion that
is referenced by the court, and a parent’s need to be able to test
and challenge those statements, at the very least, in an indirect
fashion, if not directdy with the opposing parent.

A Balanced Solution is Needed

It remains unfair and inequitable for the child’s attorney to
be the only one privy to this information and, depending on
how that information is used, can sway the court in favor of
the one parent who is more in the know. And perhaps it is the
parent more “aligned” with the child’s attorney who is actually
exercising the undue influence upon the child.

The referenced decisions (save for fulie, E. v David F.,
which still affirmed the lower court determination despite
the disclosure), including those reinforcing confidentiality,
remind us that Lincoln does not strictly preclude disclosure.
Others such as Sandra S. have found a way to balance due
process with the need to preserve confidentiality. Other states,
including Florida, Minnesota, Louisiana, Maine, Oklahoma,
New Jersey, Alaska, Tennessee, and Alabama, provide for pa-

rental due process in the in camera interview.24

Amidst the ongoing back-and-forth regarding forensic
custady evaluations,® as well as the extent that such resultant
reports with raw data and notes should be available to pro se
litigants, % it should not be lost that such reports contain state-
ments made by children regarding the underlying issues, and
often their views on each parent. While such statements might
be subject to redaction at trial, depending on the circumstanc-
es and presiding judge, at the very least litigants usually may
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read or have summarized the contents of those reports. While
the forensic evaluator should tell the child that its interviews
are not confidential, statements made by children in that con-
text may be conceivably different from or may corroborate
statements made in an in camera interview. Counsel having
access to the statements in the forensic report should also have
access to the wanscripe of the in camera interview. Whether
any of those statements should be available directly to a par-
ent, or available in the alternative subject to a protective order
or redaction, should remain discretionary. But patents’ coun-
sel at the very least should know what was said. That does not
necessarily require physical presence or participation in the in
camera interview but does demand knowledge.

While some judges may permit questions to be provided
by the parents attorneys to be asked, those arrorneys do not
know whether or not the questions were asked, whether or
not or how they were answered, or whether or not the ques-
tion was modified by the judge or influenced by the child’s
attorney. And in one recent commentary in the New York Law
Journal, an experienced child’s attorney stated that judges are
frequendy testing the credibility of parents in their question-
ing of the child.?” Lawyers who represent parents and not chil-
dren, and thusly not privy to this process, would have no way
of knowing that this was occurring but for the published dis-
closure of a children’s attorney. One must then wonder what
else is going on behind closed doors, Attorneys representing
parents are again not asking, by and large, to be physically in
chambers during the course of an in camera interview, burt at
the very least should be provided with a copy of the transcript
in the same confidential manner as the forensic report is. This
way, there is at least minimum due process afforded to the
parents for purposes of preparing for trial, or even possibly
coming to resoludon. This article does not call for an end to
the in camera interview, which can still operate as a needed
and important toel for a court to have at its disposal. It may
in fact be argued that catly in camera interviews are more vital
than waiting for the Lincoln hearing to occur and may very
well result in a more expeditious intervention on crucial issues
of parenting as well as child well-being.

I believe that the process adopred in Sandra 5., while it
may not always be optimal, is at least a step forward and cer-
tainly better than the status quo. I expect that this view will
be scorned by children’s attorneys and judges, bur this total
blockade of information is not the holding in Linco/n nor in
subsequent cases. It is then incumbent upon counsel to ar-
gue and move persuasively for access to at least a modicum
of due process where none currently exists. Yes, the court has
discretion, but due process properly fits within that discretion
to avoid the “grave risks” referenced in Lincoln, particularly
as children now live in a more sophisticated, confusing, and
informarion-available time, and should be the norm while seili
subject to reasonable protections.
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